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UNITED.-STATES GOVERNMENT 

Memorandum 

FROM 

subject: 

DIRECTOR, FBI 

LEGAT, MEXICO CITY 

VID RATNER 

Deleted Copy Soat fAvsA.^/ .-jA- /t&cz. 
"by Letter y/gs/C : 
Per POIA Request qJU* _ 

date: 7-26-73 . 

C**C) n o. 

. * v 
\ 

ENCLOSURES . 

Enclosed are eight copies of an LHM dated and |>4J 
captioned as above. 

■ IhJ 
ADMINISTRATIVE 

* ' Mexico City indices contain no previous reference 
identifiable with any of the nine subjects listed in the LHM, 

CQPIES 

v~ An extra copy of the letter and LHM is furnished the 
Bureau in the event it is desired to transmit same to Washington 
Field Office fo'r review of passport file of subject. 

Two copies of the letter and LHM are designated for the 
office covering the place of residence of each subject asIndicated 

in the LHM. „| j ' —^7 b, 

source rec-49 Mer-56fJr a r-/ SOURCE 

he confidentik ^source' abroad mentioned in the enclosure 

.. r-n /£/- Bureau (Encs. 8) 
tf5 (1 - Foreign Liaison Desk) 
t 03 (2 - ffew York City) 
J 1 - Mexico City ZUi). 
a *5^ jjo:ffs 

I ^ (?) 

Am 

to* 

2, 
OiT£ 

if 

fi iii Hi 

Mi 





4-22 (Rev. 6-26-73) 

* * Federal Bureau of Investigation 
v. Rec^rd^Secti4h 

• v'' ' : m 7 -1973,0_ 

> j Searching Unit - Room 6527 
‘ Ll^fService Unit - Room 6524 

^ i_]F>rWqrd to File Review 

^1 >^TAtteniion_V TT. —_ 

L—I Return to Rui- 742 9S3X Ext MSS 
Supervisor Room Ext* 

Type of References Requested: 

1 [Regular Request (Analytical Search) 

V^TaU References {Subversive & Nonsubversive) 

I- !Subversive References Only 

|—^Iffionsubversive References Only 

Ef-J Main_References Only 

Type of Search Requested: 

j I Restricted to Locality of_ 

r J Exact Name Only (On the Nose) 

I I Buildup r i Variations 

Localities 

R*_ 

Prod*_ 

. Date —,_! 

” FILE~UUMBER 

a/V '// 

Searcher 
Initials 

SERIAL 



* < 

In Reply, Please Refer to 

tile No. 

i 
UNITED STATES DEPARTMENT OF JUSTICE 

FEDERAL BUREAU OF INVESTIGATION 

_ iL Washington, D. C. 

2^1/ July 26> 1973 

MICHAEL DAVID RATNER 

On June 26, 1973, a confidential source abroad 
advised that a group of nine United States citizens traveling 
as a party were passengers aboard the Cubana Airlines flight 
of June 15, 1973, from Mexico City, Mexico, to Havana, Cuba. 
The source pointed out that eight of these nine individuals . 
were indicated to be attorneys by occupation. 

The source furnished the following descriptive 
information concerning these subjects. • 

(1) age 37, born in 
Washington, married, an attorney, resident 
at 
United States Passport Number [ 

•b6 

b7C 

known as 
Passport[ 

This ■ individual was also indir.at^ed as possibly being b6 
with United States b7c 

(2) 
an attorney, resident at [ 

age 42. born in Hew York. 

United States Passport 
] 

b6 

b7C 

This document contains neither 
recommends tbn.3 uir conclusions of 
the FBI. It i:i tin poverty of 
the FBI r.r.u is to your agency; 
it and Its contents ere not to be 
distributed outside your agency* 

OASSX 

. b3 

b7E 

b 6 

b7C 



i. , 

(9) Michael David Ratner, age 30, born in Cleveland. 
Ohio, married, an attorney, resident at 299 Riverside 
Drive, New York City, United States Passport 
D276219. 

The confidential source advised there was no indication 
that any of these individuals had been issued Mexican re-entry 
permits which are normally obtained by a United States citizen, 
enabling him to return to Mexico from Cuba, if he has United 
States State Department approval of his Cuban travel. The source 
stated that lacking such re-entry permit the United States citizen 
would have to return to the United States from Cuba by a third 
country other than Mexico. 

(MS (nh-f' 
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ST-103. 
July 30, 1975 

REC 68 

Hr* Michael Ratner 
Attorney at Law 
351 Broadway 
Hew York, Hew York 10013 

Bear Ur. Ratner: 

This is in reference to your letter to the 

response to vour Freedom of Information Act 
request, the_ referred to the 
RBI a document that originated in the Federal Bureau of 
Investigation* I am enclosing herewith an excised copy of 
that document* 

za 

DQp. AO 

Ocp. AD 

Portions of this document are exempt from release \ 
under the Freedom of Information Act pursuant to Title 5, 
United States Code, Section 552, subsection (b)(7)(C), which 
exempts information, the disclosure of which, would constitute 
an unwarranted invasion of personal privacy of third parties, 

“*"7 and (b) (7) (D), which exempts information which would disclose 
i the identity of and information furnished by sources pursuant 

- to assurance of confidentiality. 
ik. 

You have thirty days from receipt of this letter 
* to appeal to the Attorney General from any denial contained 

herein* Appeals should be directed in writing to the Attorney 
General (Attentions Freedom of Information Appeals Unit), 

™'1 Washington, D* C. 20530. The envelope and the letter should 
be clearly marked ^Freedom of Information Appeal" or ’’Information 
Appeal.n Following the Attorney General *s decision, judicial 
review is available in the district of your residence or 

A—principal place of business, or in the District of Columbia, 
. “where the records are situated. 

Comp. Sysh 

Ext. Affairs_ 

Files &, Com. _ 

Irvv. __ 

Mont. ___ 

Inspection_ 

Intel! __ 

Laboratory. 

Plon. & Eval. „ 

Spec. Inv,_ 

Training_ 

Logoi Coun.^.;^ 3’ 

Tele phone 

Director Sac,y_ 

Enclosuj 
1 - The hr 

i dr: da.l'lfS^ /*zC\ 
,w; Audw 1^/5 / n ' 

Sincerely yours, 

&TSL.Kelley. 

’/ Clarence H* Kelley 
.• Director 

/ General 
kuser 

SEE NOTE NEXT PAGE 
fc ROOM I TELETYPE UNIT I I 



Mr. Michael Ratner 

b3 

b7E 

NOTE: | [referred a FBI document dated 7/26/73 for review. 

This document is the only serial ini \ Requester, 
Michael Ratner, is being furnished an excised copy of this 
document. 



UNITED STATES DEPARTMENT OK JUSTICE 
*> * 

* , -FEDERAL IJUtUIAU Of INVESTIGATION 

Washington,' D. C. 

July 26, 19/3 

4 
• ) 

* * t 

MICHAEL DAVID RATNER 

* 

. * 

a group of nine Uni ted.States citizens travelin 
as a party were passengers aboard the Cubana Airlines flight 
of June 15. 1973. frora Mexico Citv! Mexico, to Havana. Cuba. 

s * T ,% V 

jfn f\epfy, lfIc^<c Reji-r to 

File A'o. 



# 

MICHANT, DAVIT). K:\TNETt: 

I ’ 

* 

*■ o 

(9) Michael David Ratner, ape 30, born in Cleveland. 
Ohio, married, an attorney, resident at 299 River 
Drive, New York City, 

/ 

J 
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FILE HUMBER SERIAL 



rching Unit, 4543 JEH-FBI Bldg, 

rvice Unit, 4654 XEH-FBI Bldg* 
Forward to File Review 

b6 

b7C 

] Attention X 
] Return to J 

Supervisor Room Ext.^S^O 

o 
Type of Referejiees Requested: 

Jular Request (Analytical Search) 
FA11 References (Subversive & Nonsubversive) 
I Subversive References Only 

|-j Nonsubversive References Only 
I-main_References Only 

Type of Search Requested: 
L I Restricted to Locality of 

cn Exact Name Only (On the Nose) 

3 Buildup L„~~ 1 Variations 
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* ."\FetieralBureau of In^jfctigatioij 
' ^ + Records SectB^ 

'. ■ 'VI ? .isJ&T 

j^^Fkime Searching Unit, 4543 JEH-FBI Bldg. 

I. 1 Forward tr gil~ 
I 1—TAttention( ~A  

[SRetorn to\ nEiSK^SZ/1 

^upervls Room 

Type of References Requested: 

I jRegular Request (Analytical Search) 
L^rtAll References (Subversive & Nonsubversive) 
I - | SnhvftrRivft References Only 
L—I Nonsubversive References Only 

1-iMain-References Only 

Type of Search Requested: 
f I Restricted to Locality of_ 

I_I Exact Name Only (On the Nose) 
\ I Buildup L I Variations 

£B3C. meryvn d/rfecL Y/^ >73 

Subject. 
Birthdat 
Address 

Localities 

Prod* 

ylinh 
Searcher <7 Y 

Initials J C ^ ~ 

FILE NUMBER SERIAL 

- Ja'J UA 

AJ \A 

u±FO — /ORsuft 



0-6 2-4-75) 

To: 

From i- 
_ Director r 

Federal Bureau of Investigation 
* Date 

JUL17 1! IS^ 

[3 The Attorney General RE: 

I I The Solicitor General 

| [ The Deputy Attorney General 

I I Analysis & Evaluation Unit 

IX | Assistant Attorney General 

I i Antitrust Division 

( | Civil Division 

Civil Rights Division 

□ Office of Legislative Affairs 

I I Office of Legal Counsel ' 

I [ Director. U. S. Marshals Service 

| | Director, Bureau of Prisons 

|~] The Pardon Attorney 

| | Assistant Attorney General for Administration 

| 1 Immigration and Naturalization Service 

I I Drug Enforcement Administration 

| t Law Enforcement Assistance Administration 

| | Director, Management Programs and Budget Staff 

| | Director, Administrative Services Programs Staff 

| | Director, Personnel and Training Staff 

I I Director, Department Security Staff 

1 | General Litigation Section, Civil Division 

T ~~| Community Relations Service 

[ [ A, No further action will be taken in this case in the absence of a specific 
request from you. 

{ | B. Please advise what further investigation, if any, is desired in this matter. 

] | C. For your information, I am enclosing a communication regarding the holder 
of a diplomatic or international organization visa. 

y~| D. For your information. 

[—| E. Please note change in caption of this case. 

□ F- Pursuantto your inquiry, attached information is being furnished. 

[ | G, Investigation is continuing. 

1=1 H* SEE REVERSE SIDE. 

fXl Criminal Division (DOJ) 

o Internal Security Section 

| | General Crimes Section 

j | Special Litigation Unit 

n Registration Unit 

cc: j ( Attorney General j^j Criminal Division 
I i Deputy Attorney General □ Int. Sec. Section 

p~1 Analysis & Evaluation Unit Q3 General Crimes Section 
j—\ Antitrust Division □ Special Litigation Unit 
| | Civil Division Q"| Registration Unit 
[ | Civil Rights Division 

Enc. 

Bufile: 



RE®RENCE FBI, MEMORANDUM DAXEi^fc/26/73 
CONCERNING MICHAEL DAVID RAINER, CLASSIFIED 
CONFIDENTIAL. THIS MEMORANDUM HAS BEEN 
DECLASSIFIED. 



0-6 (Rev, 2-4-j^A ^ From 
*L Qirector t 

Federal Bureau of Investigation 

| | The Attorney General RE^ 

QThe Solicitor General 

I I The Deputy Attorney General 

| | Analysis St Evaluation Unit 

r%| Assistant Attorney General 

I I Antitrust Division ra Criminal Division (DGJ) 

I I Civil Division f I Internal Security Section 

Q] Civil Rights Division Q General Crimes Section 

1 I Office of Legislative Affairs jXl Special Litigation Unit 

I I Office of Legal Counsel Registration Unit 

| [ Director, U. S* Marshals Service 

1 \ Director, Bureau of Prisons 

I I The Pardon Attorney 

[ ~~| Assistant Attorney General for Administration 

| 1 Immigration and Naturalization Service 

I [Drug Enforcement Administration 

j | Law Enforcement Assistance Administration 

I I Director, Management Programs and Budget Staff 

| [Director, Administrative Services Programs Staff 

| |Director, Personnel and Training Staff 

| | Director, Department Security Staff 

I I General Litigation Section* Civil Division 

| | Community Relations Service 

f~ ) A. No further action will be taken in this case in the absence of a specific 
request from you* 

1 | B, Please advise what further investigation, if any, is desired in this matter* 

| | C. For your information, I am enclosing a communication regarding the holder 
of a diplomatic or international organization visa* 

C3 D. For your information* 

□ E. Please note change in caption of this case* 

| | F* Pursuant, to your inquiry, attached information is being furnished* 

| | G* Investigation is continuing* 

1=1 H* SEE REVERSE SIDE. 

cc: [ I1 Attorney General 
I I Deputy Attorney General 
□ Analysis & Evaluation Unit 

1 I Antitrust Division 
\ j Civil Division 
I 1 Civil Rights Division 

Enc. 

Bufile: 

| | Criminal Division 
□ Int* Sec* Section 
| | General Crimes Section 
I t Special Litigation Unit 
□ Registration Unit 



0-14t <Rev. 8-15-m 

JUL17 1975 

Federal Bureau of Investigation 

/ 

Director 

Bureau of Intelligence and Research 

Department of State 

Washington,/D. C. 20520 

/! 

For your in format! nil_ ] rim ... 

ltMll> M % iynt 

| ] 2. It will be appreciated if you will have the investigation conducted 

% as requested in the enclosed memorandum and furnish the results. 

□ 3. No further investigation is contemplated with regard to this matter. 

| | 4* You will be advised of the pertinent developments in connection 

with this inquiry. 

| j 5- Please note change in caption of this case. 

Status of case: [ | Completed | | Incomplete 

Director 
Federal Bureau of Investigation 

REFERENCE FBI MEMORANDUM DATED 7/26/73 _ 
CONCERNING MICHAEL DAVID RAINER, CLASSIFIED" 
C0HFIDEHTIAL7 THIS MEMORANDUM HAS BEEN 
DECLASSIFIED. 

Enc. 



Federal Bureau of Investigation 

b7E 

ATTENTION: Deputy Director for Operations 

] For your in forma H o n gwy^l ft* 

I I 2. It will be appreciated if you will have the investigation conducted 

a* re*u<>*^ed in the;enclosed memorandum and furnish the results. 

[ |3 fi?#tie# investigation is contemplated with regard to this matter. 

1"14. Via v^Q'he advised of the pertinent developments in connection 

[with fthLs inquiry. 

| | 5- Please note change in caption of this case. 

□ 6. Status of case: Q} Completed | | Incomplete 

Director 
Federal Bureau of Investigation 

REFERENCE FBI MEMORANDUM DATED 7/26/73 
CONCERNING MICHAEL DAVID RAINER, CLASSIFIED 
CONFIDENTIAL: THIS MEMORANDUM HAS BEEN 

EncDECLASSIFIED 



□□
□□

DD
ED

CD
DQ

DD
OQ

DO
OO

 
Routing Slip 
0-7 (Rev. 1^17 

(Copies to Offices Checked) 

TO: SAC: 

Albany 
Albuquerque 
Alexandria 
Anchorage 
Atlanta 
Baltimore 
Birmingham 
Boston 
Buffalo 
Butte 
Charlotte 
Chicago 
Cincinnati 
Cleveland 
Columbia 
Dallas 
Denver 
Detroit 
El Paso 
Honolulu 

RE: 

I I Houston 
| | Indianapolis 
f~l Jackson 
I j Jacksonville 
| | Kansas City 
I I Knoxville 
I 1 Las Vegas 
I 1 Little Rock 
I I Los Angeles 
□ Louisville 
I I Memphis 
[ \ Miami 
r~) Milwaukee 
j \ Minneapolis 
I I Mobile 
□ Newark 
i l New Haven 
t I New Orleans 
(><1 New York City 
I—1 Norfolk 

I I Oklahoma City 
\ I Omaha 
| j Philadelphia 
n Phoenix 
I I Pittsburgh 
| | Portland 
□ Ri chmond 
PI Sacramento 
j [ St. Louis 
\ I Salt Lake City 
a San Antonio 
I \ San Diego 
I I San Francisco 
m San Juan 
( | Savannah 
\ j Seattle 
| [ Springfield 
I I Tampa 
gi Washington Field 
j | Quantico 

Date 

TO LEGAT: 
j \ Beirut 
\ " | Bern 
□ Bonn 
[ I Brasilia 
I I Buenos Aires 
( j Caracas 
i i Hong Kong 
I I London 
PT Madrid 
I I Manila 
(^Mexico City 
i I Ottawa 
i I Paris 
n Rome 
I I Singapore 
□ Tel Aviv 
□ Tokyo 

JUL 1 7 1975 

MICHAEL DAVID RAINER 
b3 

b7E 

Retention For appropriate 
I I For information □ optional XX action □ Surep, by_ 

I i The enclosed is for your information. If used in a future report, Q conceal all 
sources, □ paraphrase contents. 

| | Enclosed are corrected pages from report of SA_ 
dated 

Remarks: 

RE MEX LET 7/26/73 WITH ENCL. 
THE ENCL. WAS DECLASSIFIED BY 
2111 ON ' 7/17/75 

Enc. 

Bufile 

Urfile 



Memora; 

to : Mr* Wannall 

s'.C !)/>*<■ 

ft 
.DATE: 7“15-75 

FROM b. McDermott f//A 

SUBJECT: FREEDOM OF INFORMATION* ACT (FOIA) REQUEST 
RE: MICHAEL DAVItrTlATNER 

Dap. AD Arf"** * 

D«p* AD tr»v* 

Asaf* Df«.j 

Admin. -__ 
Comp* Syat, —*- 

BrJ* Affair* * • 
PUtu A Com* — 
G*h, fov«  -- 
U&nL __~ 
Inspaolcn ,—— 

into ft* »- 

Lobe ro lory- 

Logoi Coan. __ 

Plan* & Evof- 

5pec, Inv. --- 

Training -- 

Tofophono Rm. 

Dtroclor S«e*y- 

(only items checked apply) 

That the 

Attached'is a copy of the FOIA request and pertinent 
files and/or excised documents which appear subject to disclosure. 

Addendum should include total Agent-time expended 
in the review. 

*• 

Please make every Effort to insure that this memo¬ 
randum, with its attached documents, is returned to the FOIA 
Section within (5 )&working days. 

-» Questions on "this matter should be discussed with 
I _, Room 5438 jeh , extension 5560_. 

f) 
RECOMMENDATION (S) : (only items checked apply) , I 

• * r J. 
{') 1. That the _i 

_Division(s) 
review the excised document(s) to insure sufficient deletions 
have been made. Please explain briefly the reason for any 
additional deletions requested. If the materials proposed 
for disclosure are from a classified serial, insure that all 
portions which justified the classification have been deleted. 

(x) 2. That the Intelligence DivisiricL:_ 
(j^a. Review the classification of serial(s)| _ 
_._ to insure documents should 
remain classified, indicating on the file copies which paragraphs 
are classified; which paragraphs, if any, are unclassified; and 
those which have been declassified in their entirety. Addendum 
should note any newly declassified serials. 

( )b. Review-the*balance of the file to determine if currently 
unclassified serials warrant classification. Newly classified 
serials should also have indicated on the file copies the _ 
classified and unclassified paragraphs. ,Add* 
any newly classified serials. fig / 

note 

1 - Mr. Wannall 
{ 2. 1 U 

Attention': MrHelgeson 
•' 1 - Mr. N 

Attention: Mr. 

1 ~ Mr. Bassett 
Attention: Mr. Griffith * 

5§'AU820l976 

■ >% . ■ ■' ' 

dU^$ll975 

SEE itBBENMSiJ'AGE rE 



ADDENDUM INTELLIGENCE DIVISION 7/17/75 VHN:.jmr 

__| This is letter from Legat, Mexico, 
dated 7/26/73 with enclosure concerning the travel of several 
Ind'lyi$3fials to Cuba including that of the subject. The enclosure 
wftieih was classified "Confidential" has. been declassified. 

Interested agencies and Bureau offices have been 
advised. 

Total Agent time expended in this review was one hour. 

b3 

b7E 

2 
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SEP ll* 

o 

I Aesoe. DbTTT* 
| Dep.-A.D.-Ad^: 
I %A,D^ 
Jrfrwt Dir.: 
r 

I £•">#• SyrtT 

* Coni. .... 
' inr 

fdwrt. _ 

htoPMti-n 
Intel*. 

^1. ^1 f y 

^ian, & i;Vaj _I 

®P«c. *tr/. y ~J 

Mr* Michael Ratner v 1** 
299 Riverside Drive ryaP1^*11* i*> 
New fork. New York 10025 ily»ct»r ~ 

Deer Mr* Ratnerj 

This is to advise you that your administra¬ 
tive appeal to the Deputy Attorney General from the 
denial by Clarence M* tolly, Director* Federal Bureau 
of Invest if at ion* of yetir request under the Freeds* 
of Information Act for information from the files of 
tile Department of Justice was received by this Unit 
an August 21, 1975. 

Because this Unit has a substantial backlog 
of paadiag appeals and a shortage of attorneys, we 
have adopted a general policy. In an attempt to afford 
each appellant equal and impartial trestsrent, of assign* 
lag appeals to Unit attorneys in the order of receipt* 
Your appeal la number 771* Appeals through number 375 
have been assigned end are currently being processed. 

Every effort will be made to comply with the 
time limits set forth in the Act* If It becomes im¬ 
possible for us to complete the processing of this 
appeal within that time frame, you will be notified-- 

fact# £^03 jRtCao/' 

Sincerely, t—___ 

5 SEP 18 1975 

c. 

0&* €o\A s*t 

\ ' 0- i :/*lnhr<r*fL 1 1 

cc: federal Biireau of investigation 

RXO&klJ M*> ROGERS* Deputy Chief 
Freedom of Information Appeals Unit 

j ■»« » Atl 

-a 

9/y.eAs- 

‘ >*l f t. 
P 

t'V 6 ' 



Margaret Rather 

Michael Rather 

ATTORNEYS AT LAW 

355 BRCAOWAY 

NEW YORK. N, Y. t □ D13 

( 21 SI > 451*41 IS 

r.CS'lx'Slnr 
ilV“ ^ f 1 r V. 1 

C'-?A‘V' 

August 19, 1975 

Attorney General . 
Freedom of Information Appeals .Unit 
Washington, D.C. 20530 ^— •••• 

Dear Sir: 

This is an appeal pursuant to subsection 
(a)(6) of the Freedom of Information Act (5 U.S.C, §552). 

On August 4, 1975, I received a letter from 
Clarence Kelley, Director of the Federal Bureau of 
Investigation, denying certain of my requests for 
disclosure of information. 

Initially, I wrote a Freedom of Information 
Act request to the 
Apparently, one of the documents in their tiles 
was an F.B.I. document and for this reason the 
F.B.I. answered part of my request. I am enclosing 
a copy of my exchange with your agencies so that 
you can see the insubstantial grounds on which my 
request was rejected. 

I received from the F.B.I. the annexed 2 
page document which contains numerous deletions with 
regard to information compiled about myself. Substantially 
all of the document is deleted. 

> 

J i I 

hlE 

. The reasons given for the deletions are not 
in accord with the statute which exempts certain portions 
of documents from release. The letter cites subsections 
(b)(7)(c) and (b)(7)(d) and states that disclosure 
would invade the privacy of third parties and the 
identity and information furnished by sources promised 
confidentiality. These reasons are facially insufficient. 

The statute provides that these subsections come 
into operation only if the records constitute ”investigatory 
records compiled for law enforcement purposes." 
Nowhere in the letter is it mentioned that the records 
contained in the two page document were compiled for 
that reason. Thus, it appears that improper criteria 
were employed in denying me access to the documents. 

entire 
I> 

do< 
al so, 
:ument 

cannot believe that virtually the 
was del p 1-p|1 fl rt.a f V> a l- rrms t ilutes 

1 

A\ a 
£ i:v" 

iAV b3 
"« b7E 

V. A 



\ 
* 

Attorney General 
Freedom of Information Appeals Unit 
August 19, 1975 
page 2. 

compliance with providing me nany reasonably segregable 
portion." 

I believe that the agency personnel who made the 
determination acted arbitrarily and capriciously and 
that under no circumstances can it be said that the 
information I requested is covered by the exemptions 
contained in subsections (b)(7)CC) and (b) (7) (0) 
of the Act. 

This information is of particular importance 
to me because of my profession as an attorney. The 
materials compiled by the F.B.I. may have substantially 
affected the Sixth Amendment rights of my clients as 
well as interfered with the attorney-client privilege. 
For this reason extremely careful consideration should 
be given prior to exempting documents from disclosure. 

As provided for in the Act, I will expect to 
receive a reply within 20 working days. 

Unless you order the release of the requested 
information, I will commence a lawsuit to compel its 
disclosure. 

Very,truly yours, ? 

MICHAEL D, RATNER 

Enel. 

MDR:smb 



4 * OrrioNkU Fl so. to . 

f MAT Il<2 ED31ION 

C5A FfMR <4i ctr) m-n,« 

' V UNITED STATES dP/ERNMENT 

Memorandum 
% 

TO 

FROMj 

DIRECTOR 

w. 

< ^ -^*V-J 

, emP-^ 

legat /“jjasmomKm 

subject: TRAW.T. MASTERS - CUBA / 
A 

h 
t 

‘// 

ENCLOSURES 

fT, 
Enclosed are ten copies of a letterhead memorandum 

dated and captioned as above, concerning the travel to Cuba- 
( by MICHAEL RATNER_. 

Two~-copies1 'of -the vencioned^LHM =ar e-fot ;-d i sseminatl-on ■ 
to :thedfidi?d'-"bf ficfej-Orjeoeivfng^'cdpies^*o£ -this? Iet5f ert~: r - 

ADMINISTRATIVE:':-- 

Indices; -Mexico' City:,• are'.r^( ") ’Negative'- ' 
( x ) Positive (See Below) 

SOURCE S' 
fon ej=.4-1.9--7.6' — 

A114 pertinent --••Information- --pr evionsiy' 3di s.sem-maft ed i 
. on -ab ov.e?Tiamed^-ifiidIvIdual^=i- * 1 

5M0-1QB 
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b7E 

Thi s^djojcjt^ vns^rieit:herr._xec onimenda tions.^nor„ 
c on o l:iis4jqrts==0£^t£1i e-~JKB - -jfefa€£^p3&c^p 63T4^>^zo£*=?ffi0^pJB 3?i^ ~ 
and=-.d=js' |L“g aned^t>-^y our ag ei^y-^-^^^xid^Ld: ^vc:on^enfes^ax e^:--: ' 
not- 1?o ^ibe^dds±:rdint^dbr^Ht6-i^'er^ou^^^eney^^f^T^+ 

ENSIOSURI ' 



FEDERAL BUREAU OF INVESTIGATION 

Date of transcription 05/26/2005 
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the New York Field Office of the Federal Bureau of 
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| After being advised 
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Constitutional Rights (CCR) for approximately two and a half 
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he touched the envelope as well as the documents. The card 
contained slips of paper (cut-up document) that appeared to 

J printed on them. brought the card and the 
cut-up document to RATNER for advice. I Iobjected to 
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the FBI's question of specifically what RATNER and[ 
discussed about the cut-up documents on the grounds of 
"attorney-client privilege." The FBI did not press this 
question. 

RATNER indicated that he called a lawyer with 
experience in the area for advice as to what I I should 
do with the cut-up document. After speaking with the lawyer, 
RATNER spoke to I Ito relay the advice that he 
received. As noted above, specifics were not provided. 
RATNER later found out that "agents" had come to the office 
and picked up the card and the cut-up document. The "agents" 
put the card and the cut-up document in a bag before departing 
the office. 
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RATNER heard that a copy of the cut-up document was 
made, but never actually saw this copy version. RATNER could 
not provide details as to who made the copy, or if this copy 
was destroyed. RATNER did not know what had happened with the 
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copy. RATNER did not know if notes were retained by CCR 
employees concerning the cut-up document. RATNER had no 
information on the destruction of the copied document. 

_RATNER was unaware of any personal contacts that 
1 RATNER indicated that he did b6 

not know who sent this cut-document to| To his b7c 
knowledge, there had been no further contact between the 
anonymous sender of cut-up document and any CCR employee. 

At the conclusion of the interview, RATNER 
voluntarily provided himself for "exclusionary" fingerprints. 
RATNER’s fingerprints were collected and maintained as 
evidence. RATNER requested that the fingerprints be returned 
to him at the conclusion of the investigation. 
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SUMMARY: 
... For over a year and a half, from 1991 to 1993, the United States government ran a special 
detention camp, Camp Bulkely, at its Naval Base in Guantanamo Bay, Cuba. ... It wanted 
Guantanamo available as a refugee-processing center, where the United States Constitution 
did not apply, and where aliens had no claims to due process. ... We argued that: (1) the 
medical care was inadequate; (2) the Haitians were entitled to due process protections prior 
to any determination that could send them back to Haiti; (3) continued confinement 
constituted indefinite detention; (4) requiring the second well-founded fear determination on 
Guantanamo was unauthorized by law; (5) the Attorney General had abused her parole 
authority; and (6) barring lawyers from the Haitian Service Organizations from the camp 
violated the First Amendment. ... Although I do not think the overall decision to fight the HIV 
ban in Congress instead of the courts was correct, in retrospect, I think we followed the 
correct strategy by deciding to litigate the due process/attorney issue first rather than 
directly attacking the HIV exclusion and the very existence of the camp. ... The night Bill 
Clinton was elected President there was great joy in the Guantanamo refugee camp. ... This 
worked for a while, but eventually their hope evaporated, and the Haitians took the situation 
into their own hands and went on the hunger strike. ... 

HIGHLIGHT: 

Fortunately, there’s an alternative model to relations with the Clinton White House: the legal 
and grass-roots campaign to free Haitian refugees at Guantanamo. As soon as Clinton.'s 
betrayal was evident, their advocates organized demonstrations, petitions and media blitzes 
on campuses and in communities around the country. The result: When U.S. District Judge 
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Sterling Johnson Jr. ordered President Clinton to do what candidate Clinton had promised, 
the administration was left with little alternative but to abandon any appeal. 1 

TEXT: 
[*187] INTRODUCTION 

For over a year and a half, from 1991 to 1993, the United States government ran a special 
detention camp, Camp Bulkely, at its Naval Base in Guantanamo Bay, Cuba. In one sense, 
the camp represented just another episode in the sad global epic of the denial of refugee 
rights that fills our century. But the Guantanamo camp was unique; its 310 Haitian men, 
women, and children were prisoners in the world's first and only detention camp for refugees 
with HIV. 2 

As co-counsel,31 was part of the struggle to free the Haitians and shut down the 
Guantanamo HIV camp. Our litigation was successful. [*188] On June 8, 1993, Judge 
Sterling Johnson, Jr. ordered the closure of the camp and the release of the Haitian refugees 
imprisoned there. 4 Legal advocacy was crucial in fighting the Guantanamo camp, and the 
case is relevant to broader issues in refugee and international human rights law. s 

This Article analyzes the project to close the camp, and does not focus solely on the court 
decisions and legal arguments. In Part I, I briefly explain how the Guantanamo HIV camp 
came into being. In Part II, I discuss the development of our legal claims and our attempts to 
avoid perceived difficulties surrounding the HIV issue. In Part III, I examine the political 
context surrounding our legal strategy. In particular, I examine how our hope that President 
Clinton would close the camp after his election in 1992 affected the litigation. In Parts IV and 
V, I detail the subtle and challenging issues raised by what I term the "inside" lobbying 
strategy and "outside" organizing and agitation strategy. The victory was not exclusively a 
legal one, but depended on the intersection of litigation with political action of many different 
[*189] kinds. I do not mean to suggest, however, that we 6 had a carefully preplanned 

political "strategy"; a great deal of our political work happened under crisis conditions. 
Internal debates about tactics — and about the relative advantages of an inside versus an 
outside strategy -- continued vigorously throughout the process. Finally, in Part VI, I discuss 
some of the lessons learned and express my hope that human rights advocates benefit from 
a careful analysis of our strategies, our mistakes, and our process. - 

I. THE DEVELOPMENT OF THE GUANTANAMO HIV CAMP 

On September 30, 1991, a military coup overthrew Haiti's first democratically elected 
President, Jean Bertrand Aristide. In the bloodbath that followed, the military may have killed 
as many as three thousand Haitians. 7 Under the new regime, supporters of the over-thrown 
President and those expressing opposition to the coup were killed, tortured, jailed, and 
beaten. 8 The coup and its subsequent terror created a wave of refugees. 9 In vessels barely 
seaworthy, thousands sailed into the high seas hoping to make the 600-mile journey to 
southern Florida or other landfall where they would be safe. 10 The majority, however, were 
stopped at sea by United States Coast Guard cutters patrolling the passage between Haiti 
and Cuba. These Haitians were taken aboard the Coast Guard ships and placed in custody for 
processing by the Immigration and Naturalization Service (INS).11 

[*190] This was not the first interdiction of Haitian refugees by the United States Coast 
Guard, nor the first massive encounter between Haitian refugees and the INS.12 In 1981, 
when thousands of Haitians attempted to flee the dictatorship of "Baby Doc" Duvaller, the 
United States signed an agreement with Haiti allowing United States ships to stop Haitian- 
fiagged vessels and forcibly return the people on board to Haiti. 13 However, under this harsh 
agreement and the executive order implementing it, the United States agreed to obey its 
international obligation not to return those refugees "who genuinely flee persecution in their 
homeland"14 and to interview the Haitians on board the cutters to determine their status. 
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Those found to have a credible fear of political persecution would be screened in and brought 
to the United States. 15 These asylum-seekers could win political asylum if they established, 
in further hearings, a "well-founded fear of persecution." 16 

For ten years the screening procedure was honored in word more than deed. Of the 24,600 
Haitians interdicted by the United States Coast Guard between 1981 and 1991, only eleven 
people were screened in and brought to the United States for asylum hearings. 17 

In the immediate aftermath of the 1991 coup, United States policy changed abruptly. For 
approximately two weeks, the INS brought all interdicted Haitians to the United States, 
where they could apply for asylum. Then, in mid-November 1991, the practice changed 
again.18 Although political violence and terror continued unabated in Haiti, 19 refugees were 
no longer automatically brought to the United States. The INS resumed on-board screening 
of Haitians in order to determine who, in its view, had a credible fear of persecution. 20 

[*191] Almost immediately after the "screen and return" policy went intoeffect, a well- 
known refugee advocate, Miami attorney Ira Kurzban, filed suit on behalf of the Haitian 
Refugee Center against the INS and other United States agencies to enjoin the government 
from returning any refugees to Haiti. Hasty, on-board interviews of terrified and exhausted 
survivors pulled from the sea were likely to result in unreliable judgments about who could 
be safely repatriated. 21 Consequently, Kurzban and other observers believed the latest 
irocedure would result in most of the refugees being forcibly returned to Haiti. 22 The district 
;ourt in Miami repeatedly enjoined the United States from returning the refugees,23 but the 
Eleventh Circuit reversed each injunction.24 

Coast Guard cutters lacked the space to hold the thousands of refugees while the injunctions 
were blocking repatriation. Rather than bring the Haitians into the United States, the INS 
transported all of them — those "screened in" (those who passed the credible fear test) and 
those "screened out" (those who failed the credible fear test and, but for the injunction, 
would have been returned to Haiti) -- to the United States Naval Station at Guantanamo 
Bay, Cuba.25 

From the government's point of view, Guantanamo Bay had a number of advantages over 
other sites. Its thirty-one square miles of land provided a site large enough for the thousands 
of refugees. 26 The [*192] location of the base would avoid many political problems the 
administration might otherwise have faced if it brought thousands of Haitians to the United 
States, particularly in an election year, fimanianamo was outside the United States, and it 
was only accessible with the permission Of United States military authorities. The 
inaccessibility of the base would prevent news reporters and others from scrutinizing the 
treatment of the Haitians. Additionally, the government could argue that the refugees would 
have no legal rights on Guantanamo. It could claim that the United States Constitution did 
not protect foreign nationals outside the country 27 and that refugees could not apply for the 
protection of political asylum until they set foot in the United States.28 

Ira Kurzban's attempt to win better processing for the refugees came to an end on February 
24, 1992, when the Supreme Court refused to hear an appeal from the Eleventh Circuit 
decision dismissing his case; Haitian Refugee Center v. Baker.29 The INS now had a free 
hand to repatriate thousands of Haitian refugees who had been held on Guantanamo. It 
began to do so immediately, returning screened-out refugees to Haiti and bringing screened- 
in refugees to the United States — or so the government said at the time, 30 and so we 
believed. 

[*193] II. LEGAL STRATEGY AND THE IMPACT OF HIV 

At the Lowenstein Human Rights Clinic at Yale, we had an ongoing interest in Haiti and the 
plight of the refugees. We had brought an earlier case against the former Haitian dictator. 
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Prosper Avril, under the Alien Tort Claims Act, 28 U.S.C. § 1350, in which we sued him for 
the torture of a number of Haitian opposition figures and recovered a substantial judgment 
31 As a result, we were quite familiar with the Haitian political landscape. We had personal 
ties to a number of the democratic leaders endangered by the coup, and we were anxious to 
help. Most of us did not look at the litigation as a test case; we simply wanted to save as 
many refugees as possible by protecting them from forced repatriation. 

When we began planning litigation in February 1992, our plan was to assert that the United 
Nations Protocol on Refugees, which the United States had ratified, 32 applied to Haitians 
picked up on the high seas. The Protocol mandated that persons fleeing political persecution 
could not be returned to a country where they faced such persecution. Although Ira Kurzban 
had raised and lost a similar issue in the Eleventh Circuit, we hoped to get a different result 
in the Second Circuit. This result would create a split in two federal appeals courts and 
practically require the Supreme Court to review the case. 

The members of our legal team had different expectations about the ultimate result of our 
efforts. Some of us actually expected to get the case to the Supreme Court and to win. I 
thought we might get it to the Court, but I was sure we would lose. Still, I felt it was 
important to litigate the case, since it would keep the issue of Haitian refugees in the news. 
Under this "spotlight” strategy, the precise legal issues raised and legal theories used were 
not as important as judicial and public scrutiny of the government's treatment of Haitian 
refugees. One of our concerns was to keep the screen-in rate high and to raise the 
percentage of Haitians interviewed at Guantanamo who would be permitted to come to the 
United States. We knew that, while litigation was pending in the Eleventh Circuit, the screen- 
in rate had increased dramatically. 33 Our fear, which proved justified, was that without such 
litigation and consequent public attention, the screen-in rate would drop significantly. We 
wanted to get into court on any justifiable claim in order to keep the spotlight shining. 

[*194] At this time, we did not know that the INS was starting to single out HIV-positive 
Haitian refugees, and thus we had not focused our attention on this particular section of the 
refugee population. We were concerned with the rights of all Haitian refugees, and we 
wanted to prevent as many as possible from being forcibly repatriated to Haiti. We soon 
realized, however, that we could not raise the same issues that were decided in Haitian 
Refugee Center v. Baker 34 without serious, if not insurmountable, res judicata problems. 
Baker had been brought as a class action on behalf of all Haitian refugees who, now or in the 
future, would flee Haiti. Consequently, all Haitian refugees similarly situated to those in Baker 
were bound by the Eleventh Circuit's judgment. If we had litigated a similar suit on behalf of 
the same plaintiffs, we would have not only faced dismissal but the possibility of sanctions 
from the court. 

We did, however, have some claims that were not foreclosed by the Baker case. A number of 
the claims raised in Baker were not brought as class actions. These included a claim of a First 
Amendment right of association by United States relatives of the Haitians on Guantanamo, 
a claim of a right of United States-based Haitian organizations to associate with and counsel 
their clients, and a claim of a right of attorneys in the United States to counsel Haitian 
clients. With different plaintiffs we could again litigate these claims. While the Baker case was 
an unfavorable precedent, it did not seem to raise a res judicata obstacle for our new set of 
plaintiffs. 35 Although favorable outcomes on these claims would not alone have stopped 
repatriation, litigation would end some of the secrecy surrounding the refugees' treatment at 
Guantanamo and could also have a salutary effect on the screen-in rate. •, 

As we were preparing our papers in early March 1992, we became aware of a new issue that 
allowed us to seek immediate injunctive relief and which became the bedrock of our litigation 

•for almost eighteen months. Certain refugees at Guantanamo were being treated differently 
than the others. Some of them, as had been the case during the Baker litigation, were 
allowed to enter into the United States as asylum-seekers if they met the credible fear 
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standard. However, other refugees -- we did not know exactly which ones — were being 
required to undergo a second interview in order to determine whether or not they [*195] 
met a higher well-founded fear standard after being screened in. It was unclear if this second 
group of refugees would be allowed into the United States even after passing the second 
screening. 

The requirement that certain refugees had to undergo a second interview on Guantanamo 
was contrary to what the United States government had represented to the Supreme Court in 
opposing a grant of certiorari in Baker. Although the government had said that all screened- 
in Haitians would be brought to the United States where they could pursue asylum claims, 36 
it was now reneging on its promise. Thus, a class of Haitians emerged which was different 
than those represented in Baker -- the screened-in Haitians who were not taken to the United 
States but were forced to undergo a second interview. While this issue would not attack 
repatriation in general, it seemed an effective way to get into court and focus attention on 
the treatment of the refugees. 

A few days before we were to go to court we found out whom the INS was processing 
differently. All screened-in Haitian refugees were being tested for HIV. Those who tested 
positive were interviewed again and required to meet the higher standard before being 
permitted to enter the United States. 37 These allegedly HIV-positive "immigrants" and their 
children were separated from the rest to await further processing. 38 Thus was established 
the world's first HIV detention camp. 39 

The evening prior to filing our case we obtained a copy of the government memorandum 
explaining the claimed legal basis for its differential treatment of allegedly HIV-positive 
Haitians. The government justified differential treatment by pointing to regulations that 
barred HIV-positive immigrants from applying for admission to the United States from third 
countries unless the immigrants first obtained a waiver of the HIV exclusion'. 40 This HIV 
exclusion, however, did not [*196] apply to immigrants who reached the shores of the 
United States and then applied for asylum. 41 The INS had always followed this rule and 
treated screened-in, interdicted Haitians as applicants for asylum regardless of their HIV 
status. 42 Such immigrants were not applying from third countries. They had been interdicted 
by the United States, were in custody at a military base under the exclusive control of the 
United States, and fiad passed a credible fear test. In our view, there was no legal basis for 
treating them as immigrant applicants from a third country. 

The question, at this point, was which legal strategy would be best for us to adopt. Our main 
fear was that HIV-positive Haitians who did not meet the higher standard would be returned 
to persecution in Haiti. Our priority was to prevent their return. We also wanted the INS to 
allow the Haitians to enter the United States, but this would be harder to accomplish. We 
knew that, legally, it would be difficult to argue for admission since the law generally denied 
judicial review of the government's power to exclude aliens. 43 

The entire situation was fraught with risk. The hysteria that swirled around HIV, AIDS, 
immigrants, and Haitians could easily overshadow our legal arguments. We were nervous, 
both politically and tactically, about arguing that the HIV exclusion of immigrants was illegal. 
The law barred entry to immigrants with communicable diseases, unless a waiver was 
obtained, and, unfortunately, HIV was deemed by the Surgeon General to be a 
communicable disease.44 We also knew that, since the beginning of the AIDS epidemic, 
Haitians had been stigmatized unfairly as carriers of the disease. 45 It would not make the 
refugees' cause popular now if we emphasized their HIV status. 

[*197] A struggle to change the law regarding the HIV exclusion had been going on for a 
number of years. 46 Advocates for the change, attempting to get Congress to override the 
exclusion, had refrained from suing to overturn the law. They recommended that we do the 
same. They felt that a court challenge was risky; if we lost, the legislative battle might be 

L 
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fruitless. I disagreed, believing that a legislative solution was unlikely on an inflammatory 
issue poorly understood by the public. We did, however, defer to our colleagues fighting the 
exclusion, and we did not raise the illegality of the HIV exclusion directly in our brief. 

Initially, our highest priority was to develop a strategy that would prevent the United States 
from returning the Haitians to Haiti. A plan to get them into the United States would come 
later.47 We employed what I label the "due process/lawyer" strategy. We argued that the 
due process clause of the Constitution applied on Guantanamo, a territory subject to 
exclusive United States jurisdiction and control, and particularly to the Haitians in United 
States custody who had been screened in and found to have legitimate fears of returning to 
Haiti. We asserted that returning the Haitians to Haiti could deprive them of their liberty or 
iives without due process of law. The Haitians' due process rights, we argued, could best be 
protected by giving them access to lawyers who would help prepare their refugee claims. This 
sounded reasonable to us, and we thought a judge would agree. After all, didn't everyone 
have a right to a lawyer? We, of course, said we would supply the lawyers at our own 
expense. 

This strategy had a number of positive aspects. It was asking for something "as American as 
apple pie" — the right to counsel and due process. It was not asking that all the Haitians on 
Guantanamo be brought to the United States — only that all of them be given a fair chance 
to make their claims. Additionally, it would prevent any more refugees from being forcibly 
returned to Haiti until we had a chance to consult with them. 

[*198] It was not a perfect strategy. Access to lawyers and second interviews in which the 
HIV-positive Haitians still had to meet a higher standard was not what we or our clients really 
wanted. Winning would not eliminate discrimination against the HIV-positive Haitians, nor 
close the camp. We were not even initially litigating the legality of the camp. We really 
wanted the HIV-positive Haitians treated equally, and ultimately we wanted them admitted 
into the United States. However, without challenging the'HIV exclusion directly we had no 
means to accomplish our ultimate objective. 

I was one of several members of our legal team who was never fully comfortable with the 
goal of obtaining lawyers for the Haitians. I thought that the worst thing that could happen 
for our clients, other than being returned immediately to Haiti, was to win the right to 
counsel. If the government complied, it could still repatriate our clients either because the 
INS decided our clients did not have a well-founded fear of persecution or because the 
Attorney General did not grant HIV waivers. I did, however, see the demand for lawyers as a 
good way of preventing the Haitians’ return in the immediate future. 48 

Some of our legal team considered winning the due process/lawyers argument to be very 
important. In their view, Guantanamo was a critical test case for whether the government 
could eliminate all constitutional and procedural protections available to aliens in the United 
States by setting up a processing camp outside the country. If the government could use this 
tactic with the Haitians, they reasoned, it could do the same to any other asylum-seeker. 49 

In mid-March 1992, we filed our case requesting immediate injunctive relief. We decided to 
emphasize the screened-in Haitians’ Fifth Amendment right to due process of law. We argued 
that due process includes the right to counsel prior to an INS determination that could 
[*199] return our clients to possible death in Haiti. By April 6, we had won a preliminary 

injunction enjoining repatriation of screened-in Haitians detained on Guantanamo unless 
they were provided access to counsel.s0 The government filed an immediate appeal to the 
Second Circuit. On June 10, 1992, 51 the Court of Appeals affirmed, as modified, the district 
court order enjoining the government from "processing any further at Guantanamo Bay 
those Haitians who have already been ’screened-in"' and "enjoining the appellants from 
repatriating any such ’screened-in* Haitians without, in each instance, providing them access 
to attorneys ...."S2 
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We had won an important victory for the Haitians and established a significant precedent 
regarding the applicability of the due process clause outside the United States. Nonetheless, 
the injunction was still problematic. It only required access to counsel if the government 
wanted to continue the repatriation process. If the government were to decide that it did not 
want to pursue the repatriation process, the refugees would have no right to counsel, the 
Haitians would remain in custody on Guantanamo, and we would have no access to them. 
Moreover, if the government were to decide to continue the repatriation process, the majority 
of Haitians would likely be repatriated to Haiti, even if they were allowed counsel during the 
second well-founded fear interview stage. We had won a procedural right for our clients, but 
it was a procedure that could have simply greased the wheels of repatriation. 

III. OUR LEGAL STRATEGY AND THE 1992 ELECTIONS 

Over the summer of 1992 there was little legal movement in the case. The government did 
not go forward with second interviews, and we were not given access to our clients. We were 
at a standoff. However, fortunately for us, the government could not live with a circuit court 
precedent that applied the due process clause to aliens held at Guantanamo Bay. It was not 
willing to let a court decision stand that would permit those aliens access to attorneys. 
Presumably, it was worried not just about the present case, but about future cases. [*200] 
It wanted Guantanamo available as a refugee-processing center, where the United States 
Constitution did not apply, and where aliens had no claims to due process.53 

In October 1992, the government made us an offer. Laywers for the Bush administration, 
emphasizing that they could never allow the Second Circuit decision applying the due process 
clause to the Haitians on Guantanamo to stand, said they would agree to process the 
Haitians with lawyers if we agreed to vacate the court order and drop the case. The 
government was giving us what we had asked for in the lawsuit. However, since the result 
was bound to be the return of most of the Haitians -- a fact the government admitted to us in 
the negotiations — we did not want it. 

It was relevant that 1992 was an election year, and the upcoming election was very 
influential on our strategy in the case. In retrospect, it was too influential. We had great 
hopes that Democratic candidate Bill Clinton would beat President Bush, and we believed 
that, if elected, he would close the Guantanamo camp. The big donors and high-profile 
leaders of the gay and lesbian community had thrown their support behind Clinton, and as 
part of his campaign promises to them, he had agreed to end the HIV exclusion. In the book 
Putting People First, which Clinton and vice-presidential candidate Al Gore coauthored, they 
wrote that they would "lift the current ban on travel and immigration to the United States by 
foreign nationals with HIV” and "give fleeing Haitians refuge and consideration for political 
asylum . . . ."S4 Clinton also had made very encouraging statements about the rights of 
Haitian refugees. He had condemned the Bush administration's May 1992 Executive Order 
that summarily returned all Haitians interdicted on the high seas, and he had lauded the 
victory we had in the Second Circuit.55 He promised that when he was President he [*201] 
would not continue forcible summary return. We had no reason not to take Clinton at his 
word. 

Although we believed that our clients would reject the government's offer, we could not make 
the decision without consulting them. Consultations would finally give us an opportunity to 
meet our clients, find out about the conditions on Guantanamo, and determine the next 
step in our strategy. The government, hoping we could convince our clients to accept their 
offer, agreed to let us go to Guantanamo. This resulted in our first meeting with our clients 
on Guantanamo. 

The meeting at the detention camp was intense, fraught with emotion, and full of challenges. 
It would have a huge impact on our political work. The Haitians were desperate to get out of 
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the camp, but saw only death if they were sent back to Haiti. Conditions at Guantanamo 
were abominable. 56 People were getting sfcker, children were suffering, and they had little to 
do except peer out from barbed wire fences/ 

Our meeting forced us to take a new teckvqtft our legal strategy. We knew immediately that 
the Haitians would reject the government offer out of hand. We told the refugees honestly 
that we were skeptical about the Bush administration’s offer. Even the most optimistic of us 
could not imagine more than one-half of the Haitians meeting the well-founded fear standard 
and obtaining a waiver. I felt the number would be even lower -- not because of the lack of 
merit in our clients’ cases, but because I could not envision the Bush administration letting 
300 HIV-positive Haitians into the United States. 

[*2023 The discussion of whether or not to accept the offer was largely academic. The 
majority of the Haitians did not ultimately care about whether they had lawyers during 
processing or not. They wanted to get out of the camp and go anywhere but Haiti. In other 
words, they did not want the mere formal trappings of due process, but a guarantee of 
substance — a guarantee that the camp would be closed and that they would be released. 
They also believed, based on our expectations, that Clinton's election would free them. We 
even brought Putting People First with us and showed it to our clients. The upcoming election 
also allowed us to persuade our clients that an immediate trial was not necessary or in their 
best interests. While they were not happy waiting for the election, it would be only a few 
months, and then Clinton would free them. We were practically certain. 

When we returned from Guantanamo, we informed the government that our clients did not 
want to accept the offer. The government understood, as did we, that Clinton’s likely election 
would make processing and even another trial unnecessary. Consequently, we reached an 
understanding with the government that all legal proceedings would remain at a standstill 
until the elections. Trial preparation on both sides slowed or stopped. The government also 
agreed to give us more regular access to the camp. In the interim, we continued to work on 
getting the sickest individuals out of the camp and into the United States, as the government 
had admitted it could not adequately care for them. Although our legal work slowed, as I 
describe in Parts IV and V, our lobbying and organizing efforts did not. 

Ultimately, to our shock and amazement. President Clinton refused to do what candidate 
Clinton had promised. 57 The Haitians had been kept in a barbed-wire camp for over a year, 
and it appeared more likely than ever that they would remain there indefinitely solely 
because they were HIV-positive. On March 8,1992, we were forced to go to trial, where we 
finally challenged the legality of what had become an HIV detention camp where refugees 
were detained indefinitely. 

At trial we made numerous claims. We argued that: (1) the medical care was inadequate; (2) 
the Haitians were entitled to due process protections prior to any determination that could 
send them back to Haiti; (3) continued confinement constituted indefinite detention; (4) 
requiring the second well-founded fear determination on Guantanamo [*203] was 
unauthorized by law; (5) the Attorney General had abused her parole authority; and (6) 
barring lawyers from the Haitian Service Organizations from the camp violated the First 
Amendment. On June 8, 1993, we won a resounding victory upholding all of our claims. 58 
The District Court found that the "humanitarian camp," as the defendants referred to it, was 
"nothing more than an HIV prison camp presenting potential public health risks to the 
Haitians held there.” 39 Protesting that the "Haitians remain in detention solely because they 
are Haitian and have tested HIV-positive,” 60 the District Court ordered the Haitians released 
to anywhere but Haiti. 61 The government did not appeal the judgment for a variety of 
reasons, primarily because we had done so much effective political work on the issue. Since 
there was nowhere else to send the Haitians except the United States, the government finally 
freed them from the camp and bought them to the United States. 
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One question I still have is whether we should have sued on the more substantive issues 
earlier, possibly saving our clients a lot of suffering on Guantanamo. Although I do not think 
the overall decision to fight the HIV ban in Congress instead of the courts was correct, in 
retrospect, I think we followed the correct strategy by deciding to litigate the due 
process/attorney issue first rather than directly attacking the HIV exclusion and the very 
existence of the camp. The right to an attorney was the most winnable of the issues, and it 
immediately stopped the return of our HIV-positive clients. Perhaps because the argument 
was a lateral attack on the government's practices, rather than a direct one, it worked. 
However, it was always important to keep our eyes on the prize — closing the camp -- 
instead of winning the right to counsel. 

What is right morally does not always translate directly into litigation. For example, attacking 
the existence of the camp early on would have foreclosed the indefinite detention issue, since 
the period of time our clients had spent in the camp was too short. Nor could we have 
demonstrated the inadequacy of the medical and camp conditions. Frankly, our clients would 
not have been as likely to inspire sympathy in the judge as they were after spending a year 
and a half in the camp. However, I am not sure our clients would have made the same choice 
[*204] had we been able to communicate with them earlier and more directly. Certainly by 

October 1992, they did not want to hear any more about the right to counsel. Only the hope 
of a Clinton victory and his promised support allowed us to postpone trial on the ultimate 
issue of closing the camp. In the meantime, while we litigated the counsel issue, over 300 
men, women, and children suffered tremendously; some got sicker and some died. 62 

In hindsight, we can see that we were wrong to allow our trust in Clinton and his election 
promise to dictate legal strategy. Clinton sorely disappointed us, and our belief in him caused 
our clients to spend more time in the inhuman camp conditions. But for our belief in Clinton, 
we could have tried the case four of five months earlier and ended the horror of the camp 
that much sooner. If there ever is a next time and I am faced with a similar situation and 
must choose a legal strategy, I will disregard the promises of politicians. Clinton's promises 
and our reliance on them seriously jeopardized our relationships with our clients. We wrongly 
believed and persuaded our clients to believe that Clinton would change their circumstances. 
Regaining the trust of our clients was not easy. 

Our approach to the litigation changed over time. The key point is that our legal strategy did 
not develop in isolation in a law library. Our debates about the right approach to litigation 
took place in the real world, literally with the lives of our clients at stake. Our legal strategy, 
particularly after we met with our clients, was guided by the conditions under which they 
were living and the political beliefs they held. Our strategy developed in response to an ever- 
changing landscape of events, conditions, and actions in different levels of the political realm. 
I discuss these factors below. 

IV. OUR INSIDE STRATEGY 

In practice, our political strategy combined both inside and outside approaches to non-legal 
work. Here I describe our inside strategy, by [*205] which I mean our efforts to convince 
the executive branch to close the camp. 

During the Bush presidency, although we never had the kind of access needed for an inside 
lobbying strategy, we constantly worked to negotiate freedom for some of the HIV-positive 
Haitians on a case-by-case basis. Our goal with this lobbying was not to close the camp per 
se, but to win release for individuals imprisoned at Guantanamo, even if it meant slipping 
them into the United States one at a time. It being unbearable to think about families 
separated by their HIV status -- mothers and children torn apart, positive husbands 
separated from negative wives, we lobbied to get all members of particular families admitted 
to the United States. We also tried to admit people with the most pressing medical needs, 
arguing that Guantanamo was simply not equipped to deal with particular characteristics of 
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HIV. infection. 

We perceived each release as more than a purely humanitarian gtal.. We believed that if 
there were fewer Haitians in the camp, it would be politically ecjaer ffe; the government to 
close it. Although it was often difficult for our clients to understand V*hy certain people were 
permitted to leave and others were not, after many discussions with them they agreed with 
this strategy. 

For months I spoke daily with Paul Capuccio, the Assistant Attorney General under Attorney 
General Barr, who was in charge of the case for the Justice Department. I would plead for an 
eleven-year-old boy, a pregnant woman with complications, or a man threatened with losing 
his eyesight Although I had great ideological differences with Capuccio, he wanted to deal 
humanely with the refugees, and we developed a warm working relationship. 

Negotiating slowly, we established categories of detainees who would be freed. The first 
category was refugees with medical complications, such as opportunistic eye infections, that 
could not be treated at Guantanamo. The next category was comprised of HIV-positive, 
pregnant women who were within a month of giving birth. We had argued that the facilities 
on Guantanamo were inadequate for handling HIV-positive deliveries. We were also able to 
persuade the administration to release a few other types of detainees, such as children with 
relatives in the United States. Finally, through a court order, the government was forced to 
free seriously ill prisoners with an AIDS diagnosis of less than 200 T cells. 63 

This entire scheme was impossible to explain logically or morally to our clients. There was no 
medical reason why a healthy, pregnant, HIV-positive woman should be allowed into the 
United States, while [*206] a woman who was not pregnant but had AIDS should be kept 
in the camp. There was no reason why *y* infections were deemed worse than brain 
infections or liver infections. There was certainly no logic to the T cell rule. Medical opinion 
holds that T cell counts are relative markers at best,6< so excluding someone with 220 T cells 
and admitting someone with 197 was arbitrary in the extreme. Worst were the choices forced 
on many families by the INS. Repeatedly, a pregnant woman with a husband or young 
children was told, "You alone may leave, but your two-year-old must remain. Do you choose 
to stay with your two-year-old or to leave and deliver your baby in the United States?" None 
of this was easy. I particularly remember our struggle to convince the Justice Department 
that the young children and husbands of released pregnant women should be allowed to 
accompany them to the United States. Time and again I watched women faced with the 
wrenching choice of leaving their children and husbands behind barbed wire for an uncertain 
future. Yet, I felt we had to continue with these inside negotiations, as flawed as they were, 
until Clinton took office. 

The night Bill Clinton was elected President there was great joy in the Guantanamo refugee 
camp. The Haitians had a party, believing that Clinton would free them when he took office. 
In New York we thought the same thing and were elated. 

Even before the election we had begun developing and implementing our inside strategy for 
the Clinton administration. We knew many of the people in the Clinton campaign, and both 
Bill and Hillary Clinton had gone to Yale Law School. Shortly prior to the election, Hillary 
visited the school and met with Harold Koh and some of the law school team. They explained 
the Guantanamo case and handed her a memo on ways to close the camp. She grasped the 
issues immediately and seemed very sympathetic. We were ecstatic. After the election we 
wrote her a follow-up letter and received a form response thanking us for our views. 

From November until the inauguration, we lobbied various executive transition teams to try 
to insure that Clinton's promises to end the HIV exclusion would be carried out.65 We even 
received a request [*207] from one of the transition teams for a briefing paper on actions 
to take with regard to both the Guantanamo camp and the interdiction policy. Our briefing 
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paper for the transition team reflected the views of most of the human rights groups 
concerned with the plight of Haitian refugees. Supposedly, the contents of the paper, which 
suggested non-legislative options for closing the camp, went to the top of the transition team 
and were on a list of twenty-five actions Clinton could take upon assuming the presidency. 
We also sent a letter directly to both Clintons asking the President-elect to give an immediate 
indication that he would close the camp when he took office. 

We had good connections everywhere. 66 The health transition team was particularly 
responsive. They told us that we were "doing God's work," and that they had recommended 
that the HIV camp be closed and the Haitians brought in. We also had good contacts and 
meetings with the domestic policy transition teams, who were also sympathetic. Finally, the 
two members of our legal team who were also on the immigration transition team provided 
us with great access. Although our lawyers could not formulate policy on the HIV camp, they 
could make their views known. 

We had indications, however, that our inside approach might not be completely smooth 
sailing. Our first sign came in a meeting we had with the NAACP after Clinton's election. In 
September 1992, when Bush was still President, the NAACP and TransAfrica had led a civil 
disobedience action in front of the White House protesting the interdiction policy and the 
Guantanamo camp. Now we asked the NAACP what they thought would happen with this 
new Democratic administration, and we were shocked by their response. They told us that it 
was very unlikely that Clinton would, as an early act of his administration, put 300 HIV¬ 
positive Haitians on an airplane and bring them into the United States. It was more likely, the 
NAACP said, that Clinton would first change the summary return policy. When we asked if the 
NAACP would support us in our struggle, we were told the NAACP would “not be out front on 
that issue."67 It sounded to me like typical Washington talk; now that the policy was a 
Democratic [*208] one, supposedly progressive Democrats would invariably support their 
President. Obviously, we were very upset. 

Our next blow came on January 14, 1993. A week before his inauguration, Clinton, in a 
complete reversal of earlier promises, announced that he would continue the Bush policy of 
summary repatriation. 68 Suddenly it became dear that nothing was going to be easy. 

Shortly after Clinton’s policy reversal we received news from our clients on Guantanamo 
informing us that they were on a hunger strike. For them, it was either close the camp or die. 
The hunger strike started a debate about our inside strategy. While the strike could bring 
great media and public attention to the camp, some members of our legal team thought it 
could be counterproductive. We were in the middle of our inside negotiating and lobbying 
efforts with Clinton's people, they argued, and by bringing more public attention to the issue 
we would embarrass Clinton, bring out the right wing, and make it harder to close the camp. 
Would it not be better to avoid attention and slowly trickle the people out of the camp? Our 
clients were not popular, publicity could backfire, and some of us still had hopes for the 
Democrats. 

I disagreed. We were already seeing that the kinds of case-by-case negotiations that we had 
with Paul Capuccio under Bush were not going to happen as smoothly with Clinton's 
The Democrats were less flexible, they were equivocal on HIV exclusion, they wanted W 
please everyone, and they wanted to protect their right flank. We had already made' 
extensive efforts with the Clinton people, but we had nothing to show for it except broken 
promises. Relying on continued case-by-case negotiations alone was a strategy I believed 
would never work. We had to escalate public pressure. 

Two of us went to the camp at the end of January 1993, the height of the hunger strike. The 
situation was desperate. The Haitians had lost a lot of weight, and many had been 
hospitalized. Our clients were adamant. They said we could do what we believed was legally 
necessary, and that they would not oppose us. However, we had not gotten them out, and 
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now they would decide how to act. In many ways, the hunger strike was the strategic turning 
point. It brought the press, well-known personalities, and politicians to Guantanamo. 69 It 
made the HIV camp a public issue. It also made us, the lawyers, pay a lot [*209] more 
attention to our clients. From the strike forward, we were a continuous presence in the camp. 
Whether we liked it or not, our clients had set the course for an outside agitational strategy. 

In early February 1993., we were in touch with the Department of Health and Human Services 
("HHS"), headed by Donna Shalala. The Surgeon General of the United States worked under 
HHS and had the power to remove HIV from the list of communicable diseases, which would 
lift the HIV exclusion for immigrants. 70 HHS was aware of the dire situation in the 
Guantanamo camp and seemed to find it appalling. The Department, therefore, decided to 
try to remove HIV from the list, which would effectively free the Haitians. While we had 
always hated the HIV ban and wanted it removed, we were nervous about what this 
approach would mean for the Haitians. Removal of the HIV ban for all immigrants was a hot- 
button issue, a focus for fears about AIDS and immigrants. Once before, on January 23, 
1991, HHS had tried to remove the HIV ban by publishing a proposed regulation removing 
HIV from the list of "communicable diseases of public health significance."71 However, due to 
an orchestrated rightwing attack led by Congressman Dannemeyer and intense political 
pressure, HHS was forced to publish an interim regulation leaving it on the list. 72 

Now, however, with a Democratic President who seemed to support the change, we hoped it 
would be different. The regulation was drafted and taken to the White House. When Clinton 
refused to approve it, the staff at HHS was crushed. 73 It was an amazing sell-out. By this 
time the press had gotten wind of the proposed regulation, and bills were drafted mandating 
that HIV be declared a communicable disease. Unfortunately, Clinton refused to fight for 
what had been part of his social platform, and a law was passed declaring HIV to be a 
communicable disease. 74 Now, even if the Surgeon General determined otherwise, his hands 
were tied. The Haitians were worse off than before. 

It was a bleak moment. In one of our last-gasp attempts at resurrecting our inside strategy, 
we arranged a meeting with Michael Cardozo, Clinton’s transition person at the Department 
of Justice. Since [*210] the INS was part of the department, the Attorney General or 
Acting Attorney General had the authority to parole the Haitians into the United States.75 We 
gave Cardozo a plan for slowly bringing the Haitians to the United States, but we were 
unnerved by his response. He said that in his view, or at least in the view of those close to 
the President, Clinton could weather a dead Haitian on Guantanamo better than he could 
deal with the negative political fallout of having HIV-positive Haitians coming to the United 
States. This conversation, more than any other, made us realize that our inside strategy had 
its limits and that we had to go public with an aggressive outside strategy. Our acquaintance 
with various staff people in the White House was not enough to overcome what Clinton and 
his advisers feared was an unpopular issue. Nor did the moral consequences of the policy 
carry any weight: the Clinton administration, like others, was not one that acted because of 
morality, but for political expediency. As a result, we would be going to trial. A federal judge 
would have to close the camp, because Clinton was never going to. 76 

V. OUR OUTSIDE STRATEGY 

In this section I describe our outside strategy, which involved applying pressure outside elite 
circles and outside our networks of acquaintances in Washington. Our strategy included 
getting media attention, holding demonstrations and hunger strikes, and even engaging in 
civil disobedience. We were joined in this outside strategy by AIDS activists, the American 
Haitian community, African American organizations, students, immigration activists, and, 
most significantly, the Haitians incarcerated on Guantanamo, who refused to be quiet and 
wait for us to win through inside persuasion or the courts. 

The truth was that even if the entire legal team had decided to follow only an inside strategy, 
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we could not have made ail of the participants with an interest in the case adhere to that 
path. HIV activists, especially ACT-UP, and Haitians in the United States were going tc insura 
that the issue was on the public agenda, The Haitians themselves, jailed on Guantanamo, 
provided perhaps the best example of how we did not have complete control over events. 
The Haitians on Guantanamo had their own reality and it was extremely different oufs, 
While we debated about the degree of publicity we wanted, they [*211] were confined 
behind barbed wire under inhuman conditions and were subject to abuses at the hands of the 
military. For a time we tried to calm our clients and give them hope that they simply must 
hold on until Clinton took office. This worked for a while, but eventually their hope 
evaporated, and the Haitians took the situation into their own hands and went on the hunger 
strike. Although we were attorneys and could not direct a popular mobilization, we had to 
work in coalition with all of these independent-minded and often conflicting groups, the 
politics of which were not always predictable. 

I recall a heated debate we had at Yale about the hunger strike. Some of us were fearful that 
the strike would embarrass the Clinton administration and make it harder for our inside 
lobbying strategy to work. Others felt it would help put pressure on Clinton, and that it was, 
therefore, a positive development. In reality, it made little difference what any of us thought. 
The Haitians had been in the camp almost a year, and they were doing what they believed 
was necessary to gain their freedom. The hunger strike gave them a semblance of control 
over their situation and made the lawyers work harder. It forced us to send delegations to 
the camp. It gave us a reason for pushing public figures such as Jesse Jackson to go to the 
camp. The hunger strike turned out to be very successful, and it is an example of outside 
organizing around a legal proceeding, beyond the legal team's grand plan. 

We were representing clients with seemingly everything against them: they were immigrants 
at a time of intense anti-immigration hysteria; they were also Black, Creole-speaking 
foreigners; they had strong political ideas; and they were HIV-positive. What we did not 
recognize at the beginning of the litigation was that these'very weaknesses could be 
strengths as well. Our clients had a wide array of potential constituencies in the United 
States: AIDS activists, Haitians, African Americans, refugee and human rights organizations, 
religious leaders, Hollywood and public figures concerned about AIDS, students, anti- 
imperialists, and Haitian democracy advocates. Nonetheless, while these groups were 
potentially sympathetic, they did not activate themselves automatically. Many of them came 
on board only after much organizing, education, and internal debate. 77 

[*212] Our political efforts began in June 1992 while Bush was still President. We started 
locally in New York City with small, difficult meetings of Haitian, AIDS, and human rights 
activists. The meetings of what was called the Emergency Coalition to Shut Down 
Guantanamo were difficult. Some non-Haitian people were less focused on the historic 
stigmatization of Haitians as carriers of AIDS, but were simply horrified at the prospect of 
government-sponsored incarceration of people with AIDS. Some Haitians were infuriated at 
the racism of the camps, but uncomfortable with discussions of AIDS and the radicalism of 
veteran AIDS activists. The Haitians had a different view than the AIDS activists.78 
Therefore, many Haitians in the United States and in Haiti wanted to distance themselves 
from any issue dealing with HIV. Allegations that Haitians were carriers of the virus had been 
part of the original hysteria around AIDS and had resulted in widespread discrimination. 79 
Furthermore, our clients on Guantanamo did not accept that they were, in fact, HIV¬ 
positive, and did not refer to themselves as such. Many Haitians saw the Guantanamo 

• detainees as primarily, if not exclusively, political refugees -- political prisoners of the United 
States. To most Haitians, Guantanamo detainees were imprisoned because they were Black 
and Haitian, not because they were HIV-positive. 

The Emergency Coalition's early meetings to discuss language for literature and leaflets 
highlight the difficulties we had in achieving common ground in our outside political work. 
Some in the Haitian community wanted to refer to those in the camp as "allegedly" having 
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HIV or AIDS. AIDS activists disagreed. They did not view HIV-positive status or AIDS as 
something to be ashamed of, and they did not want to equivocate about their status. Finally, 
a compromise on the phrasing was reached: "Hundreds of Haitians were detained, many of 
whom have HIV or AIDS." 80 

[*213] The organizations worked together despite the differing ways that groups perceived 
the refugee issue, and despite how the refugees saw themselves. As time went on, the 
groups learned from each other and their political thinking evolved. At one large 
demonstration, for instance, Guy Victor of the 10th Department — an organization of Haitians 
living outside of Haiti -- led the chant, "HIV is not a crime!" while ACT-UP members led a 
chant of "No Aristide, No Peace!" 81 We learned an important political lesson: we could form a 
coalition without mandating that all of its groups have precisely the same political line or 
tactics. It was critical, though, to have some broad common agreement and a tolerance for 
each other's viewpoints in order to effectively achieve our common and ultimate goal — we 
all wanted to shut down the Guantanamo camp. 82 

Local outside organizing efforts became especially important during the late summer and fail 
of 1992. The government was bringing some of the Haitians into the United States (those 
described earlier as pregnant or ill) and, in some cases, keeping them in custody, sometimes 
in jail. 83 In New York, members of the coalition held regular demonstrations in front of the 
jail where a refugee was imprisoned. Accordingly, reporters and politicians grew interested in 
the story. 

Some members of the coalition began to work with the Coalition for the Homeless, Housing 
Works, Community Family Planning Council, Haitian Women's Program, and Haitian Women 
for Haitian Refugees to provide housing and social services for released refugees. 84 The 
.[*214] service provider groups also worked inside to gain local political support. Through 
them we received help from Mayor David Dinkins and the New York City Commissioner of 
Human Resources. We also won the support of three other leading officials, all HIV-positive 
themselves. These three -- Dennis Deleon, a Latino and head of the New York Human Rights 
Commission; Ron Johnson, an African American and the New York City AIDS czar; and a 
white City Council member, Tom Duane — worked tirelessly for the cause. They gave 
speeches, engaged in civil disobedience, and, most of all, insured that New York was willing 
to take all the Haitians. New York's willingness to resettle all the Haitians gave us great 
strength with the United States government. When the Clinton people claimed that the 
Haitians were unwanted or would burden housing and healthcare, we could reply that New 
York and other cities had agreed to take them all.85 Although we did not realize its 
importance when we began, local organizing played a critical role in our eventual victory. 86 

Perhaps the most important constituency in our coalition was the community of AIDS 
activists that had been ravaged by AIDS for nearly a decade. This community had a militant 
interest in ending discrimination against HIV-positive people, and the existence of a 
detention camp solely for people with the virus resonated with them. Of the AIDS activist 
organizations in our coalition, ACT-UP took the most radical approach. Its members dogged 
Clinton everywhere he went. 87 They made the issue hot for him. Members stood in long lines 
at receptions to shake his hand. Upon meeting him, they would tell him to free the Haitians. 
At his speeches they would demonstrate with loud chanting and highly visible banners. On 
one occasion, ACT-UP was outside protesting and getting arrested while one of our lawyers 
had a 15-minute meeting with Clinton at a fund-raising event. 

[*215] African American organizations were another important part of the coalition. 
Grassroots groups and leaders alike often saw the issue as racism. Jesse Jackson and the 
National Rainbow Coalition played a crucial role in organizing black groups and garnering 
national publicity. On his first trip to Guantanamo, Jackson brought with him Dr. William 
Gibson of the NAACP and Congresswoman Corrine Brown. Jackson followed with asking the 
Roman Catholic Church, to which most Haitians belong, as well as other denominations to 
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declare February 21, 1993, a day of fasting for the people of Haiti and those detained at 
Guantanamo, Jackson himself went on a fast for ten days- Many others fasted as well, 
including the conservative Cardinal O’Connor from New York. Cardinal O’Connor even agreed 
to resettle and medically treat all of the Haitians at Catholic hospitals. 86 

The fast and hunger strike took off, galvanizing another key constituency of our political work 
— students at universities throughout the country. On March 2, 1993, Yale Law School, 
Clinton's alma mater, spearheaded a national student hunger strike named Operation Harriet 
Tubman. At least thirty students at Yale participated in the week-long strike, remaining 
behind a barbed wire enclosure they built to represent the Guantanamo camp. Black 
ministers from around the country joined in the hunger strike. 

Operation Harriet Tubman spread in a "rolling strike" to universities all over the country.. 
Each school would strike for a week or ten days and then pass on the strike. Harvard was 
next, then Brown, University of Michigan, Columbia, Howard, Georgetown, Penn State, 
George Washington, Catholic University, New York University, University of Maine, American 
University, University of California at Berkeley, San Francisco State, City University of New 
York Law School -- where the Dean, Haywood Burns, participated — as well as a number of 
other schools. The hunger strikes, both at universities and churches, continued almost until 
the day of freedom for the Haitians. 

By March 1993, we had a substantia! campaign operating in the United States. Jesse 
Jackson, the students, gay and AIDS activists, and the hunger strikers themselves on 
Guantanamo constituted a solid core of organizers. The groups who had organized the 
Emergency Coalition to Shut Down Guantanamo and the Haitian community in New York 
were holding regular demonstrations and vigils. People from the Emergency [*216] 
Coalition and progressive doctors who worked with us traveled to Germany and made the 
existence of the camp an issue at the International AIDS Conference in Berlin. Medical and 
health organizations particularly Doctors of the World (who had spent time in the camp), 
the influential American Public Health Association, and even the Centers for Disease Control - 
- had condemned or criticized the camp. In addition, refugee and human rights groups, 
including Amnesty International, the National Coalition for Haitian Refugees, and the 
International Human Rights Law Group (the "Law Group"), campaigned to close the camp. 
The Law Group filed a major brief with the United Nations' Working Group on Arbitrary 
Detention, claiming that the camp violated international law and urging the Working Group to 
make a site visit. 89 

Our outside political strategy was also yielding good press coverage. During the early part of 
the case, we had worried about a negative reaction to stories about our clients. However, 
when the government refused to allow press visits to the camp on Guantanamo, some 
reporters filed a lawsuit to gain access.90 Once access was achieved, minima! as it was 
(reporters only were permitted to spend four hours with the refugees), very moving reports 
began to come out in the major papers.91 One influential New York Times story 
demonstrated the callousness of the United States government, quoting INS official Duke 
Austin as saying nothing was wrong with the camp because the Haitians were "going to die 
anyway." 92 

At the beginning of our trial in March 1993, seventy-five people joined a spirited picket in 
front of the Brooklyn courthouse. When the government lawyers arrived from the United 
States Attorney's office across the street, protesters confronted them with shouts and chants. 
The protesters, Jesse Jackson among them, then filled the courtroom. Quiet murmurs of 
"that's right" accompanied our opening argument, while muted anger greeted the 
government’s. Later that day there was a demonstration and civil disobedience, organised by 
Broadway Cares/Equity Fights AIDS, on Fifth Avenue in front of Rockefeller Center. At the 
demonstration many prominent people spoke, including Manhattan [*217] Borough 
President Ruth Messinger, Rabbi Balfour Brickner, Councilwoman Una Clarke, Reverend Jesse 

http://www.lexis.com/research/retrieve?_m=cdee5be7eb075e8d0aeaf692f50e7aa7&docn... 12/22/2005 



Search - 2 Results - Ratner ^fiuantanamo Page 16 of 18 

Jackson, actress Susan Sarandon, Reverend Herb Daughtry of the Black United Front, and 
movie director Jonathan Demme. Almost ail of the speakers were subsequently arrested 
when they blocked Fifth Avenue to protest any continued detention of the Haitians. 

The Emergency Coalition'5 organizing resulted in a dramatic protest beamed by television to 
a billion and a half people. In addition, during the Academy Awards, Susan Sarandon and Tim 
Robbins walked onto the stage wearing red ribbons as a reminder of AIDS and denounced 
the HIV prison camp at Guantanamo. The existence of the camp had-become a major 
national and international issue that could not be ignored. 

VI. CONCLUSIONS 

Once we won the trial in the District Court it was more or less a forgone conclusion that the 
government would not ask for a stay of the order or appeal. We had defeated them in the 
public arena, and we had never stopped agitating inside the Washington Beltway. We also 
demolished them in court. As a result of our combined efforts, there was little political sense 
in keeping the camp open, and now the government had a pretext for closing it. Senator 
Graham, a Democrat from Florida, however, made one last-ditch effort to urge the Clinton 
administration to request an immediate stay. He had the support of forty-two members of 
Congress. We gathered our forces once more to engage in a massive telephone and letter 
campaign urging the Clinton administration to comply with the court order and not seek a 
stay. Ultimately, the government obeyed the order. By the time of our court victory there 
were fewer than 150 Haitians left at Guantanamo; we had trickled the others one by one 
into the United States. On June 14, 1993, the last of the Haitians arrived in New York. 

In tears, we greeted each Haitian individually at the airport. These were people we had 
known under the most adverse conditions. Now they were arriving to a welcome of flowers 
and friends. I cried and cried. These people had been so strong, had endured so much, and 
yet nearly two years of their already foreshortened lives had been stolen from them. We had 
won a difficult victory, but it was bittersweet. Nothing could bring back those tost years. 

Looking back, I believe that the political climate created by our organizing work around 
Guantanamo is the only thing that protected the court victory. The executive branch could 
easily have appealed. Had it done so, it is likely Judge Johnson's opinion would have been 
reversed, if not by the appeals court, then by the Supreme Court, which [*218] was 
extremely hostile to the rights of aliens in general and Haitians in particular. 93 Given the 
government’s motivations and intere$ts,- oniy our unremitting political pressure forced the 
Clinton administration to let Judge Johnson's decision stand. 

Throughout this litigation two administrations were driven not by what was right, but what 
they believed was politically popular— and Black HIV-positive Haitian refugees were certainly 
not thought to be popular. The government impressed its attitude upon us at every step of 
the struggle. For example, when we first filed the case, the Bush administration requested 
sanctions against us for litigating what it claimed was a frivolous case and sought an 
unprecedented $ 10 million bond in an attempt, I believe, to intimidate both us and the 
court. 94 A high-level attorney in the Bush administration told us that Attorney General Barr 
believed that everyone who was HIV-positive should be returned to Haiti. Despite their 
hostility to our clients, the government used the decision of the federal district court as an 
excuse to free the Haitians. The court decision forced the government, feeling increased 
pressure, to commit to action that it was not bold enough to take on its own. Public image, 
not law or morality, consistently ruled the government's calculations. 

It would be comforting to think that the lessons of Guantanamo are clear and agreed upon. 
I suspect, though, that our ongoing differences of opinion and approach remain. In my own 
conclusions about the case, I draw the following lessons. 
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The first, and perhaps the most important point, is that victory is possible. I do not mean to 
be falsely optimistic, or to say that the struggle will be easy. Nonetheless, under almost 
impossible conditions, with a flexible strategy, a creative combination of tactics, and the 
unending determination of our clients, we won. 

The next lesson is one I have always believed, and it was reinforced for me in this case. 
Little, if anything, is won inside the Washington Beltway. In fact, we had to create significant 
public pressure to force politicians to deal with the issue. If we just met quietly with them, 
they could be polite and send us home without agreeing to anything. Our dealings with the 
Clinton administration, where all of our good connections and ability to work inside were 
fruitless, underscored this conclusion. Politicians do not do the right thing because of 
morality, [*219] but because they are pushed. As Frederick Douglass said, "power 
concedes nothing without a demand.”95 Our initial faith in the words of candidate Clinton 
resuited in our clients trusting us less, and may have cost our clients four or five months in 
the camp. 96 The lesson is simple: never trust politicians to do the right thing, and never 
hinge a legal strategy on their words. It is action that counts. Clinton, like many other 
politicians, did not act until forced to do so. 

The lesson about the Democrats, also, I hope will be clear. Even if the Democrats agreed 
with us in their hearts, they were often too weak-kneed to act. Our ability to convince them 
through humanitarian appeals was limited; we needed to apply political pressure as well. I 
will never agree with those who saw their loyalty to the Democrats as greater than their 
loyalty to principle or to human rights. An outrage perpetuated by a "friend" must be 
challenged as surely as the wrongs committed by our enemies. 

We also learned not to hold back an activist strategy for fear it would backfire and cause the 
politicians to get upset. The politicians had already factored in the negative; we did not have 
to do it for them. Taking aggressive political action also yielded unanticipated, positive 
results. For example, while we approached ACT-UP solely to enlist their political support and 
their militant public presence, its members subsequently were key in locating service 
providers for the Haitians, a critical requirement for their release. These unexpected benefits 
cannot be overemphasized. Thoughtful activism is necessary to win legal battles and can 
achieve multiple and unforeseen objectives in struggles that are in essence political. Silence, 
on the other hand, achieves nothing. 

Finally, I hope that one lesson from Guantanamo will be taken to heart by lawyers and 
activists who work with political cases. Our clients are the actors who drive the strategy. 
They have their own reality, their own demands, and their own vision. We know more about 
the law, and we may have a particular range of skills and abilities. However, our knowledge 
of the difficulties in winning hard cases can make us overly cautious in our approach to 
litigation. Our clients know more about their own lives and bring their own power to the case. 
They are not instruments of our political purposes, and while we need [*220] to discuss 
and argue and exchange to develop an effective approach, ultimately they will and should 
decide. 

EPILOGUE 

The last few years have not been good for immigrants seeking refuge in the United States. 
During the Guantanamo litigation our team fought and lost what I consider the most 
important refugee case of the later half of the twentieth century, Sale v. Haitian Centers 
Council. 97 Sale grants the President authority to interdict refugees on the high seas and 
summarily return them to their oppressors. I believe this power is dearly contrary to the 
United Nations Protocol, 98 which was implemented to end the barbaric practices of countries 
during World War II. Although we won certain constitutional rights for our clients at 
Guantanamo, later cases challenging the treatment of refugees in the camp lost. 93 In the 
future, if courts follow the Eleventh Circuit's rulings, the United States will have carte blanche 

http://www.lexis.com/research/retrieve7_nradee5be7eb075e8d0aeaf692f50e7aa7&docn... 12/22/2005 



Search - 2 Results - Ratner <S^kiantanamo Page 18 of 18 

to treat or mistreat refugees at Guantanamo however it chooses. In addition, HIV-positive 
immigrants seeking entry to the United States are worse off than when we began the 
litigation in 1991. While they can still obtain waivers for entry, the exclusion has now been 
legislated by Congress, and only Congress can lift the ban. Finally, the Illegal Immigration 
Reform and Immigrant Responsibility Act of 1996 100 treats immigrants harshly and has the 
potential to force hundreds of thousands of refugees out of the country. Recently, Congress 
has attempted to remedy this provision of the law, but has done so in a fashion that only 
protects Central Americans, primarily Nicaraguans, and persons from former East-bloc 
communist countries. 101 Conspicuously not included in this legislation are Haitian refugees. 
102 

FOOTNOTES: 

Tnl No More Nice Guy, 1992 NATION MAG. 891, 892. 

“?n2 Harold H. Koh, No Vacancy in the Land of Liberty, CONN. L. TRIB., Aug 2, 1993, at 22. 

Tn3 Co-counsel included Harold Koh, a professor at Yale Law School and Director of the 
Schell Center for International Human Rights; Joseph Tringali, a partner at Simpson, Thacher 
& Bartlett; Lucas Guttentag, Director of the ACLU's Immigrants Rights project; and Robert 
Rubin at the San Francisco Lawyers' Committee for Civil Rights. The students working with 
the Lowenstein Human Rights Clinic at Yale Law School played a major role in the litigation. 

♦n4 Haitian Centers Council. Inc, v. Sale. 823 F. Sudd. 1028 (E.D.N.Y. 19931. vacated by 
Stipulated Order Approving Class Action Settlement Agreement (Feb. 22, 1994), abrogation 
recognized by Cuban American Bar Assoc., Inc, v. Christopher, 43 F.3d 1412, 1424 n.8 (11th 
Cir. 1995). The release of the Guantanamo Haitians was the culmination of a complex series 
of cases undertaken by our litigation team in the wake of the refugee crisis which was 
created as a result of the overthrow of acting President Aristide in late September 1991. The 
litigation began with the winning of a temporary restraining order, Haitian Ctrs. Council v. 
McNary, 789 F. Sudd. 541 fE.D.N.Y. 1982). and a preliminary injunction requiring that 
Haitians in custody on Guantanamo had due process rights which could best be protected 
by a right to counsel prior to repatriation to 
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The Committee for July 26 extends its warmest thanks to the 

following people who helped to produce "A People's Salute to 
Cuba". There are certainly some individuals and groups whom we 
have overlooked. To them we extend our apologies. We hope that 
everyone who has worked on "A People's Salute to Cuba" shares 
with us in the satisfaction of realizing it. 

Ella Baker 
Clyde Bellecourt 
Leon Bibb 
Rod! Broullon 

Roy Brown 
Terry Cannon 
"Cerm" 
Johnnetla Cole 
Angela Davis 
Ossie Davis 
John Devine 
Carol Bernstein Ferry 
Ping Ferry 
Dave Dellinger 
Betty Garcia 
Michael GUck 
Gabriel Guzman 

Lennox Hinds 
Rev. Kirkpatrick 
Lucy Mahler 
Florencio Merced 
Mike Myerson 
Jerry Oberwager 
Angel Parra 
Michael Ratner 
Ismael Rivera and his Orchestra 
Cleveland Robinson 
Antonio Rodriguez 
Socorro Santiago 
Sherman 
Piri Thomas 
Joe Walker 
Casa de las Americas 
National Lawyers Guild 

The cover is part of an onginaf poster designed for vsi?y Cuban painter Raul Martinez, Havana, 1975. 
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Many of the publications in the library were in Spanish. 

Almost all were adulatory of Castro and the Cuban Revolution. 
Theodore Draper's works stood out like a sore thumb. A great 
many of the publications and periodicals were officially from 
the Cuban government and fronts, inside and outside of Cuba. 
In the current periodicals area there x*as literature from the 
North American Committee on Latin America (NACLA) a front for 
the Trotskyite Socialist Workers Party (SWP), the Chile Solidarity 
Committee (156 Fifth Ave., Room 1001, NYC 10010 [212] 691-9025) 
a Communist Party front, the National Lawyers Guild (a recruiting 
brochure^ the Cuba Resource- Center Newsletter P.O.Box #206, 
Cathedral Station, NYC loo25 (which nis funded by Protestant and 
Roman Catholic Church groups", and follows a Castroite line), 
and Venceremos the publication of the Veneeremos Brigade, • y 
GPO Box#5T5~9~"New York but published by the Salsedo Press, 
Chicago, labor "donated." Lying around were copies of the 
Daily World (CPUSA) and Osawatomie (Weather Underground). 

• The publications of the Cuban Center are filled with 
appeals to join the Center ($15 per year) and get their publications 
as well as to volunteer. 

t 

An article in Venceremos on the "People's Salute to Cuba" 
held at the Manhattan Center July 24 and 25{and 14 other cities) 
stated that "all proceeds (raised the first'’evening are) going 
to the organizing of the International Conference of Solidarity 
with Puerto Rico being held in Havana in September." (Venceremos 
Vol.II,#9, July 1975 p.3). At the People's Salute in "New York 
there was a Puerto Rican cultural group that participated (called 
Cemi) from Hartford, Connecticut. Also representatives of the 
Hey Brother Coffee House and the Musicians Action Collective, 
but I am not sure where they are located. 

The Committee for July 26 (GPO #3169, NYC 10001 [212]255-U787) 
which sponsored the People's Salute held a lawyers press conf¬ 
erence on July 3rd to protest the denial by the Scate Department 
of a visa to Cuban Communist Dr. Melba Hernandez so that she 
could speak in New York. Attending were Hernandez1 attorney 
Michael Ratner (a member of the 80 man Board of Directors of 

• the New York City Chapter of the National Lawyers Guild elected 
this spring), Leonard Boudin Chief Councel of the National 
Emergency Civil Liberties Committee, Stanley Faulkner of the 
International Association of Democratic Lawyers (the Soviet 
sponsored International lawyers organization to which the National 
Laxvyers Guild is affiliated),Arthur Kinoy of the Rutgers Univ. 
Law School and also a member of the NYC NLG Bd. of Directors, 
William Runs tier of the Law Center for Couns til tut tonal Rights, 

recently elected 
and J bS 

blC 
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tfNiTEI) STATES GOVERNMENT 

from : 

subject: 

LEGAT, MEXICO CITY 

SA JAMES J. O’CONNOR 

(P) date: 6-28-73 

On 6-26-73,|_|furnished a manifest for Cubana 
Airlines flight of 6-15-73, Mexico City to Havana, reflecting 
that 14 U. S. citizens traveled via this flight to Cuba, Of 
these the following nine individuals were indicated to be 
traveling together in a party: 

MICHAEL DAVID RATNER 

| $EARCHED<3^2—I KDEXECbn^S 
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JUN2® 1973 
LEGAL ATTACHE • MEXICO 
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MemorandunPf* m 

100A-182859 *>»te 8/20/88 

RE Insert dated 8/12/88, re telephone call from MICHAEE 
RATNER, attorney at Center for Constitutional Right. 

On 8/15/88, frflCHAEL^RATNBR? an attornev^wo.rJiinq at the 
CENTER FOR^CONSTIIUIIONAL RIGHT r~6 6 6 Broadway, NYCT*g3rr-=^ 
ta'ctecl^this Squad andVadvi'secT’^hacXients 

Viewed 

RATNER did not communicate with writer, nor with SA 
|who were the agents’ who attempted to conduct 

said interview. 
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applied foe v-a visa to visit frunds. croissa 

vW RFTATED TO HIS DEALINGS «ITH THE FED ARMY FACTION. CBOi- 
VAS RELATED* _ ktrcH»M/TECK, SERF! ANY. W) 
IS AN ATTORNEY BORN NAY 84, lMl, „v 

STATE DEFT. WICATES THAT VISA • ILL, IN ALL FPOBA * 

* OPNIED BASED ON CROISSANT’S PAST CO^OnON, HOWEVER . TH* 

VISA COULD POSSIBLY BE APPROVED IF THIS BUREAU OR GFRNaN 

AUTHORITIES REGARDED CROISSANT’S travel to the u.s ^ ^ 
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LEGAT BONN HAS IDENTIFIED MICHAEL DAVID RATHER* SO RN . 

JUNE 13, .1943, IN OHIO AS CROISSANT’S CONTACT IN THE U.S. FAt^R 

RESIDES AT t2'4-WASHINGTON PLACE, NEW YORK, NEW YORK, AND IS 

'staff ATTORNEY FOR THE CENTER FOR CONSTITyTtonal RIGHTS, S33 

BROADWAY, 14TH FLOOR., NEW YOF:kV®^5rK^RATNER BELIEVED 

Identical to|_<!J) 

wfo requested to establish liaison with u.s. dept, of 

state to determine if visa is granted and dates of croissant q 

PROPOSED TRAVEL. (U) 

NY IS REQUESTED TO PROVIDE CROISSANT'S VISIT APPROPRIATr 

COVERAGE IF VISA IS GRANTED. <U) . 


